








LOUISIANA LAW REVIEW

By 1967, twenty-six states and the District of Columbia had
passed similar laws. 10 4 This Section, discusses the sexual
psychopath laws. First, it looks at the U.S. Supreme Court's
decision in Pearson v. Probate Court'0 5 which upheld the
constitutionality of the sexual psychopath laws. Then, it describes
the differences between the laws nationwide, with a special focus
on commitments in New Jersey, Illinois, and Indiana. Finally, it
presents criticisms of the laws that led to their eventual demise.

A. Constitutional Underpinnings for the Laws

In Pearson v. Probate Court, the United States Supreme Court
held that states have the right under their police powers to single
out sexually dangerous persons for special treatment out of the
larger class of sex offenders. The Court held that sexual
psychopaths or sexually dangerous persons constituted a dangerous
element that the state legislature had the right to control.

The legislature's power to single out sexually dangerous
persons was not absolute; it was limited by both the Due Process
and Equal Protection Clauses of the Fourteenth Amendment. The
Equal Protection Clause required that for some people to be treated
differently than the larger group, their classification must be
reasonably related to the objectives of the legislation.' 0 6 In
addition, the Due Process Clause required that the administrator's
exercise of power be reasonably related to the purpose of the act. 107

Once those hurdles were met, however, the Court held in Pearson
that the individual could not object that he had been deprived of his
liberty in an unreasonable fashion.

B. Requirements for Commitment

The sexual psychopath statutes took three basic forms.
Seventeen states required that a person be convicted of some crime
before he could be committed for treatment. Although some of the
states required that the conviction be for a sex offense (Alabama,
Colorado, Kansas, Massachusetts,' 0 8 New Jersey, 0 9 Oregon,
Pennsylvania, South Dakota, Tennessee, Utah, Virginia,

104. Swanson, supra note 2, at 215.
105. 309 U.S. 270, 277 (1940).
106. See generally Morey v. Doud, 354 U.S. 457 (1957).
107. Pearson, 309 U.S. at 274-75.
108. The 1947 version of this law did not require a conviction or a charge.

TAPPAN, supra note 51, at 29-31; id. at 69 (attached chart).
109. New Jersey allowed commitment for someone convicted of possession

of obscene literature or indecent communications to females. Id.
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Wyoming), others did not (California, Indiana, Ohio, Vermont,
Wisconsin).

Seven states required that the individual be charged with a
crime (Florida, Illinois, Indiana, Iowa, Michigan, Missouri, and
Washington). Of these, only Washington required that the charge
be sex related.

Four states and the District of Columbia did not require charges
or a conviction; instead, commitment could occur upon cause that
the person was a sexual psychopath (District of Columbia,
Minnesota, Massachusetts, New Hampshire, and Wisconsin)." 10

For someone to be committed as a sexual psychopath, almost
all the states required that the individual be evaluated by two or
more qualified psychiatrists."' New Jersey and Vermont used a
state diagnostic facility to ensure more extended observation. 12

The states differed as to what kind of proof was required. For
example, Alabama required that there be a "[m]ental disorder
existing for one year coupled with criminal propensities to commit
sex offenses; not mentally ill or feeble-minded so as to be
criminally irresponsible."' Illinois used an almost identical
definition, except it did not require that the mental disorder exist
for a year. 1 4 California, in contrast, required that there exist a
"[p]redisposition to commit sex offenses dangerous to others plus
any of the following: mental disorder, psychopathic personality, or
marked departure from normal mentality."" 5 Massachusetts
defined a sexual psychopath as one who shows "[a] habitual course
of misconduct in sexual matters evidencing an utter lack of power
to control sexual impulses and likely to attack or otherwise inflict
injury, loss, pain or other evil.' ' 16

C. Commitment Proceedings

Most states required that sexual psychopath cases be
adjudicated in a court of record-be it civil or criminal." 17

110. Id. at29.
111. Swanson, supra note 2, at 228-35.
112. Id. at 232, 234.
113. Id. at228.
114. William H. Haines, Harry R. Hoffman & Robert A. Esser, Commitments

Under the Criminal Sexual Psychopath Law in the Criminal Court of Cook
County, Illinois, 105 AM. J. PSYCHIATRY 420, 424 (1948).

115. Swanson, supra note 2, at 228.
116. Newton Minow, The Illinois Proposal to Confine Sexually Dangerous

Persons, 40 J. CRIM. L. & CRIMINOLOGY 186, 189 n.17 (1949) (citing MASS.
ANN. LAWS ch. 123(a) (Supp. 1947)).

117. TAPPAN, supra note 51, at 31.
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California, Washington, D.C., Illinois, Iowa, Michigan, Missouri
Nebraska, and the State of Washington all allowed jury trials.'l l

Some of these (Iowa, Missouri, and Nebraska) gave the judge
discretion to conduct private hearings.' 19 In contrast, Indiana, New
Hampshire, and Wisconsin denied the right to a jury trial. 120

Many states did not even provide for a hearing, including
Colorado, Kansas, New Jersey, Pennsylvania, South Dakota,
Tennessee, Utah and Wyoming.121 For these states, judges relied
on reports from one or more psychiatrists, often from a state
hospital.

22

D. A Close-up Look at Commitments in New Jersey, Illinois, and
Indiana

To see the way that the law was implemented, it is useful to
turn to data compiled from three states: New Jersey, Illinois, and
Indiana.

1. New Jersey

Paul Tappan studied the first cases committed under the New
Jersey law. He found that among those committed were twenty-
nine charged with open lewdness, twelve with rape, seven with
sodomy, two with indecent exposure, one with possessing obscene
pictures, threewith exhibitionism, and two with fellatio.'

Table 5-Analysis of the First 83 Individuals Committed under New Jersey's
Sexual Psychopath Law 124

Qualifying Conduct Number of Individuals
Open Lewdness 29
Rape 12
Carnal Abuse 12
Sodomy 7
Assault (Attempt to Rape) 3
Indecent Exposure 2
Incest 2
Obscene Pictures 1
Private Lewdness 1

118. Swanson, supra note 2, at 228-35.
119. Id. at 230-32.
120. Id. at 229, 232, 235.
121. Id. at 229-35.
122. Id.
123. TAPPAN, supra note 51, at 29.
124. Id.
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Assault (Attempt Carnal Abuse) 1
Exhibitionism 3
Indecent Assault 3
Fellatio 2
Sex Assault and Battery 2
Attempted Indecent Assault 1
Attempt to Impair Morals of a Minor 1
Abetting Male to Solicit Minor for Sex Relations 1

2. Illinois

Illinois passed its sexual psychopath law in 1938 in response to
"the perpetration of atrocious sex crimes in Chicago."' 5 There
were two ways that a person could be adjudicated a sexual
psychopath. If a person was facing criminal charges and the state
attorney believed that the person in question was a sexual
psychopath, then the state attorney could file a formal petition that
would lead to examination by two psychiatrists followed by a jury
trial. Alternatively, anyone convicted of rape, crimes against
nature, incest, taking indecent liberties with a child, or an attempt
to commit any of these crimes had to automatically undergo a
sexual psychopath examination before he could be released from
the Illinois State Penitentiary. This examination was conducted by
one or two qualified doctors appointed by the county judge and a
doctor employed by the Illinois State Penitentiary. These
individuals did not have the right to a jury trial.12 6

If a person was adjudicated to be a sexual psychopath, then he
remained committed to a state mental hospital until he "fully and
permanently recovered from such psychopathy.'4 21 At that point-
if he had not already served time for the crime-he would face
criminal charges. 128

In 1956, the Illinois Commission on Sex Offenders prepared a
report for the 68th Assembly of the State of Illinois. It reported that
of the sixty-two individuals who were committed as sexual
psychopaths between 1938 and 1952, thirty-one were non-violent.
Twenty-three were committed for indecent exposure and eight
were committed for contributing to the delinquency of a minor. In

125. Haines, Hoffman & Esser, supra note 114, at 422.
126. Id. at 423.
127. Id. at 422.
128. Id.
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a 1963 study, the head of the Illinois Department of Safety found
that more than two-thirds of those committed were non-violent.129

3. Indiana

Indiana committed a relatively high number of individuals
under its sexual psychopath law as compared with other states.' 30

A breakdown of the commitments over the first seven years of the
statute is as follows:

Table 6-Analysis of the First 108 Individuals Committed under the Indiana
Sexual Psychopath Law, 1949-1956

Qualifying Conduct Number
Sodomy 60
Public Indecency 23
Contributing to the delinquency of minors 13
Peeping in windows 7
Incest 3
Disorderly Conduct 1
Unnatural acts with wife 1

E. Number of People Committed Under the Laws

Although the state statutes were expansive in defining who could
fall under the law, few people were actually committed as sexual
psychopaths. Some suggested that the law was used so infrequently
because prosecutors and judges wanted to appear as "vigorous and
aggressive defenders of the community" and thus were unwilling to
offer treatment instead of prison. 13 1 They only resorted to the sexual
psychopath laws when they did not think that they would be able to
get a criminal conviction due to a lack of evidence.' 32

In preparing his report for the State of New Jersey, Paul
Tappan compiled data showing the number of people committed
under various sexual psychopath laws. He also interviewed

129. Lawrence T. Burick, An Analysis of the Illinois Sexually Dangerous
Persons Act, 59 J. CRIM. L. CRIMINOLOGY & POLICE SCI. 254, 255 n.15 (1968).

130. PHILIP JENKINS, MORAL PANIC: CHANGING CONCEPTS OF THE CHILD
MOLESTER IN MODERN AMERICA 88 (Yale Univ. 1998) (citing THE LAW OF
DEPRIVATION OF LIBERTY 676-77 (Fred Cohen ed., West 1980).

131. Sutherland, supra note 65, at 553.
132. Id. See also Burick, supra note 129, at 254-66. Of the state's attorneys

Burick wrote, "Only when they feel they do not have enough evidence to
convict, do they file a petition under the statute." Id, at 256.
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administrative authorities from each of the states. Some of their
statements are recorded below.133

Table 7--Commitments under Sexual Psychopath Laws"'
State Status of Number of Statements from

Law as of Commitments Administrative
1950 Authorities

California Operating 435 during first "Leaves much to be
10 years of desired: an
statute. In ineffectual law."
operation into the
1970s.

135

Illinois Operating 16 cases in 10 "... requires change;
years. little interest in

administering
present statute."

Indiana Operating Between 1949-
1956,
approximately 23
individuals
committed per
year. 136

Massachusetts Inoperative "Law hurriedly
enacted, not
completely
satisfactory; courts
do not like it."

Michigan Inoperative During first 4
years, 99
confined, of these
29 released via
court order or
parole by end of
four year
period.

137

Minnesota Operating Over 200 cases in "... no triumph for
10 years. justice or for the

protection of
I society."

133. TAPPAN, supra note 51, at 34-35.
134. Id. Unless otherwise noted, all of the material noted in Table 7 comes

from Tappan's Habitual Sex Offender.
135. JENKINS, supra note 130, at 88.
136. Id. Paul Tappan cited the much lower number of 7. TAPPAN, supra note

51, at 35.
137. Sutherland, supra note 65, at 553.
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New Hampshire 0 cases. "These cases should
not be sent to a state
hospital. No
treatment facilities."

New Jersey Operating 35 cases in six
months

Vermont Virtually
inoperative

Washington Inoperative
Washington D.C. Operating 14 cases that year. "A star chamber

procedure, with
inadequate
diagnostic and
treatment facilities."

Wisconsin Inoperative "Law is too loosely
drawn as to its
coverage and
treatment facilities."

During the first ten years after the law was passed, just sixteen
people were adjudicated sexual psychopaths in Illinois.' 38 During
the first four years of the Michigan law, ninety-nine individuals
were confined as sexual psychopaths; of these, twenty-nine were
released either via court order or on parole by the end of that period.

F. Release Procedures

The majority of states provided for indeterminate and
potentially life long commitment.' 39  Most allowed those
adjudicated as sexual psychopaths to be released only when
authorities at the institution to which they had been committed
deemed them to be cured or sufficiently recovered so as to no
longer pose a risk of future dangerousness. 140 Some states required
that a person stand trial for his original offense in criminal court
once he was released.141 Just three states-Indiana, Michigan, and
New Hampshire-made commitment as a sexual psychopath a
complete defense to a criminal charge. 142 Only New Jersey
restricted the amount of time a sexual psychopath could be
committed, which was to no more then the maximum sentence

138. Id. (citing Minow, supra note 116, at 186-87).
139. TAPPAN, supra note 51, at 34.
140. Id. at 33.
141. Id. at 34.
142. Id. at 33.
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associated with the underlying crime for which the individual was
committed.

43

As a result, many sex offenders were confined significantly
longer than they would have been if they had just served time for
their underlying criminal offense. Tappan wrote:

It will be noted that, except for New Jersey, the several
statutes provide for an indeterminate commitment without a
terminal maximum. This fact together with the tendency to
commit a large proportion of minor offenders has resulted
in a situation in which individual whose conduct is no more
than a nuisance in the community may be incarcerated for
long periods of time, what with the disinclination of
hospital authorities to assert that the patient is cured.144

G. Criticism of the Sexual Psychopath Laws

The Sexual Psychopath laws were challenged on a number of
fronts. Some questioned the underlying rational: once a sex
offender, always a sex offender. Others criticized the way the laws
were implemented, both in terms of who was committed and how
sexual psychopaths were treated. Some courts found the laws
legally problematic.

1. Questioning the Underlying Rational: Can Sex Offenders
Control Themselves?

The claim that sex offenders could not control their urges was a
central justification for the sexual psychopath laws; yet, data was
often contradictory. The Citizens Committee on the Commission
of Crime in New York studied all 2,022 sex offenders who
proceeded from arrest through arraignment of trial from July 1,
1937, to December 1, 1938. It found that just 17.4% (352) had
prior arrests.' 45 Of these, 4.2% (85) had been charged with sex
offenses, whereas 95.8% (267) had been charged with other
misdemeanors or felonies.' Of those who had previously been
arrested for a sex offense, 58% (49) had prior convictions for sex
offenses. 

47

Paul Tappan recognized that recidivism was a crucial issue
"since the danger to be anticipated from sex criminals is closely

143. Id. at 34.
144. Id.
145. BEAZELL STUDY, supra note 43, at 15.
146. Id.
147. Id. at 16.
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related to the repetition of their crime.' 48 After evaluating both
federal and local data, Tappan concluded that sex offenders did not
have a high rate of re-offense. He first considered data from the
FBI, which ranked recidivism of offenders for twenty-five types of
offenses, including rape and other sex offenses. Tappan noted that
sex offenders were consistently ranked very low among those
caught re-offending. Rape was ranked from eighteen to twenty and
"other sex offenses" was ranked one or two places higher.'49 Most
of the recidivists in these categories did not have prior convictions
for sex related crimes. 150

Tappan then looked at the Mayor's Committee for the Study of
Sex Offenses in New York City, which had data on felony
offenders convicted in county courts from 1930 to 1939:151

That study concludes that most offenders charged with sex
felonies are without prior police records and that convicted
sex offenders are less inclined to have had police records
than other types of felons. Sixty-one percent or 2,001 out of
3,295 convicted sex offenders, had no criminal records, as
against 35 percent for all other types of felons .... Even
more significant was the finding of this study that sex
offenders who had prior records of sex crimes represented
only 9 percent of the total of 3,295 offenders studied.152

Tappan also cited the post conviction behavior of 555
offenders convicted of sex crimes in 1930. Only 191 of these
offenders were re-arrested, and of these, just 20% were arrested for
sex crimes. Tappan writes:

93 percent of these 555 offenders avoided further sex crimes
during the twelve year period: only 7 percent reverted.
Among the 40 offenders rearrested for sex crimes, 9 were
acquitted or discharged, and among the remaining 31 only 2
were convicted three times (of indecent exposure), and 4
were convicted twice. 153

Tappan pointed to the conclusions of the New York
Committee:

In substance, then, the average sex offender's criminal
career seldom is prolonged. Even less seldom is it

148. TAPPAN, supra note 51, at 22.
149. Id.
150. Id.
151. Id. at 23.
152. Id. (citing BEAZELL STUDY, supra note 43, at 89-91).
153. TAPPAN, supra note 51, at 23-24.
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continuously sexual. When persistent at all, the design is
usually criminal, not sexual. The average sex offender is
often the less troublesome than the recidivist offender in
the non-sexual field, who incidentally becomes involved in
a sex crime. These facts indicate that the recommendation
that all sex offenders be segregated for life is completely
unrealistic and unwise. Such segregation however may be
warranted for the abnormal offenders who have persistent
patterns of sex misbehavior in their records. As we have
seen this group is small in number. This makes it possible
to segregate them within existing institutions and to provide
adequate programs of remedial and custodial care within
such institutions.' 

54

Like Tappan, criminologist Edwin Sutherland also turned to
the FBI data to buttress his claim that not all sex offenders
recidivated. He pointed out that of 1,447 men arrested for rape in
1937, just 5.3% had prior rape convictions.'

2. Criticism of the Way the Laws Were Implemented:
Disagreement as to the Definition of a Sexual Psychopath

Benjamin Karpman, M.D. wrote in his 1954 book, The Sexual
Offender, "The term 'sexual psychopath' and 'sexual psychopathy'
have no legitimate place in psychiatric nosology or dynamic
classification. ' 56 Judge Morris Ploscowe agreed. He wrote that the
basic task of sexual psychopath laws is to separate the dangerous
offender from the minor offender who should be adjudicated via
the regular criminal laws. "The sex-psychopath laws fail miserably
in this vital task."' 157 Ploscowe discussed various statutes and how
they were vague in describing what constituted a sexual
psychopath and the difficulty psychiatrists had in identifying
sexual psychopaths. "The basic difficulty is that the sex-psychopath
laws are trying to get at a category of individuals-psychopaths or
psychopathic personalities -who may be abnormal, but who are
elusive even to the psychiatrists."' 158

The Committee on Forensic Psychiatry of the Group for the
Advancement of Psychiatry was also critical of the sexual
psychopath laws on the grounds that the definition of a psychopath
was overly vague:

154. Id. at 24 (citing BEAZELL STUDY, supra note 43).
155. Sutherland, supra note 65, at 547.
156. KARPMAN, supra note 14, at 478.
157. PLoscowE, supra note 54, at 212.
158. Id. at213.
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The Committee cautions against the use of the appellation,
psychopath, in the law on several grounds. There is still
little agreement on the part of psychiatrists as to the precise
meaning of the term. Furthermore, the term has no dynamic
significance. The Committee believes that in statutes the
use of technical psychiatric terms should be avoided
whenever possible. Psychiatric knowledge and terminology
are in a state of flux. Once having become a part of the
public law such a term attains a fixity unresponsive to
newer scientific knowledge and application.15 9

The lack of a clear definition of sexual psychopathy led to the
commitment of those who were not mentally ill. Dr. Ralph
Brancale studied the first one hundred individuals committed to the
New Jersey Diagnostic Center under the New Jersey law. He
divided these individuals into nine categories. Brancale found that
eighteen of the first one hundred individuals committed were
normal.

Table 8--Clinical Diagnosis of the First 100 Individuals Committed under
New Jersey's Sexual Psychopath Law 160

Diagnosis Number of patients
Psychopaths 9
Fixed Homosexual Deviates 4
Psychotics 6
Mental Defectives 8
Organic Brain Disease 2
Schizoid 14
Neurotic 29
Situational Perversions 10
Normal 18

3. Further Criticism of the Law: Committing the Deviant but
not the Dangerous

The sexual psychopath statutes were also used to commit
individuals deemed sexually deviant even if they were not
dangerous. 161 In his critique of the laws, Tappan pointed out the
findings of Dr. Alfred C. Kinsey regarding the high incidence of

159. TAPPAN, supra note 51, at 37 (citing GROUP FOR THE ADVANCEMENT OF
PSYCHIATRY, REPORT No. 9: PSYCHIATRICALLY DEVIATED SEX OFFENDERS
(1950)).

160. Id. at 26-27.
161. Id. at 18.
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deviant sexual behavior among the general population. 162 This
meant that almost anyone could be committed as a sexual
psychopath.

Part of the reason why deviance and danger were not
distinguished was because many believed sex crimes flowed on an
inevitable continuum. Even if someone was not engaged in violent
behavior now-like exhibitionists or peeping toms-he would do
so later. Many psychiatrists disagreed. Tappan wrote:

It is the consensus of opinion among psychiatrists,
confirmed by crime statistics, that sex deviates persist in
the type of behavior in which they have discovered
satisfaction. Any thoroughly frustrated, rigidly repressed
personality may conceivably explode into violence it is
true. There is no evidence, however, that this occurs more
frequently among sex offenders than others; indeed there is
good psychological ground to believe that individuals who
experience some outlet of sexual tensions are less likely to
need release of rage and aggression. Progression from
minor to major sex crimes is exceptional, though an
individual may engae at any given time in a variety of
forms of sex outlets.'

Tappan then discussed the abuses that resulted from allowing
deviance to justify commitment as a sexual psychopath. He pointed
to the first fourteen individuals adjudicated as sexual psychopaths
in one unspecified jurisdiction, some of whom were never charged
with a crime.

Table 9-Analysis of First 14 Individuals Committed under Sexual
Psychopath Law for unspecified jurisdiction (Cited in New Jersey study)' 64

Patient Conduct Resulting in Commitment
I Public masturbation (without indecent

exposure).
2 The following of a white female by a negro

(no assault or approach to "victim").
3 A non-aggressive homosexual, convicted of

passing bad checks.
4 A patient who touched the breast of a

female in a department store.

162. Id. (citing Alfred Kinsey et al., Concepts of Normality and Abnormality
in Sexual Behavior, in PSYCHOsEXuAL DEVELOPMENT IN HEALTH AND DISEASE
28 (Paul H. Hoch & Joseph Zubin eds., 1949)).

163. Id. at 14.
164. Id. at 28-29.
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5 A patient addicted to indecent exposure
when he is intoxicated.

6 Another, discovered exposed who had been
propositioned and manipulated by a wanton
female in a movie theatre.

7 Habitual indecent exposure.
8 Habitual indecent exposure.
9 Habitual indecent exposure.
10 Homosexuality with young males

(including fellatio and sodomy).
11 Homosexuality with young males

(including fellatio and sodomy).
12 Homosexuality with young males

(including fellatio and sodomy).
13 Assault on a young girl.
14 Sex relations with (experienced) juvenile

females.

A look at some cases is illustrative. 165 In the 1969 case of
Cross v. Harris,166 Mr. Cross was committed at the age of eighteen
to Saint Elizabeth's Hospital pursuant to Washington, D.C.'s
Sexual Psychopath Act for his "tendency to indecently expose
himself in public."'167 He was confined for fifteen years.68 Upon
release, he was charged again with indecent exposure and confined
once again as a sexual psychopath. He appealed, and the D.C.
Circuit Court of Appeals remanded the case to determine whether
Cross was really mentally ill and whether he was in fact dangerous.

Also of interest is the 1943 case of Dittrich v. Brown
County,169 in which the Minnesota Supreme Court affirmed the
decision to confine Mr. Dittrich under Minnesota's sexual
psychopath law on the grounds that he had a "craving for sexual
intercourse and self-abuse by masturbation."' 170 At trial, an expert
testified that Mr. Dittrich's desire, if unquenched, "would be like
steam under pressure," and thus he would pose a danger of
molesting other women. The Minnesota Supreme Court upheld his

165. For an account of the way that sexual psychopath legislation was
enacted and enforced after the widely publicized murders of two children in
Iowa, see NEIL MILLER, SEX CRIME PANIC (Alyson Books 2002).

166. Cross v. Harris, 418 F.2d 1095 (D.C. Cir. 1969).
167. Id. at 1096.
168. The underlying crime carried a maximum of ninety days in jail unless

the victim was under sixteen, and then the maximum period of incarceration was
one year. Id.

169. Dittrich v. Brown County, 9 N.W.2d 510 (Minn. 1943).
170. Id. at 235.
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commitment even though Mr. Dittrich was "mentally bright,
capable and a good worker" and had never attacked any women or
made sexual advances toward women other than his wife.17

Finally, of note is the 1968 case of State ex rel. Haskett v.
Marion County Criminal Court,172 in which the Indiana Supreme
Court upheld the commitment of Mr. Haskett as a sexual
psychopath for peeping in a house.

Even if those treating an adjudicated sexual psychopath
realized that he did not pose a danger, they could often do nothing
to facilitate his release. The court's decision was final. Tappan
explained:

The reports show a complete lack of clarity in the sort of
mental conditions of offenders that is intended to be
covered by the law. The point is well illustrated by
comments of authorities in the District of Columbia that the
findings of the medical staff of St. Elizabeth's Hospital
frequently differ from the conclusions of the alienists and
judges who make a finding of sexual psychopathy in the
courts: the treatment authorities have no power to return
patients with a finding that they are not psychopathic, the
court decisions being conclusive, however inaccurate when
little time has been given to diagnosis. 173

4. Using the Sexual Psychopath Laws only in Weak Cases

Both Tappan and Sutherland criticized the sexual psychopath
laws for allowing prosecutors to lock up individuals when there
was insufficient evidence to get a criminal conviction. Tappan
wrote:

A number of authorities associated closely with the sex
psychopath statutes have emphasized the tendency of
prosecution to consider the statute merely as a useful tool to
be employed in accordance with their own convenience. In
particular they appear inclined to utilize the law where the
state's case is too weak for a criminal conviction but where
a civil adjudication is easy.' 74

171. Id.
172. Indiana ex rel. Haskett v. Marion County Crim. Ct., 234 N.E.2d 636

(Ind. 1968).
173. TAPPAN, supra note 51, at 27.
174. Id. at 30.
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5. Disenchantment with Psychiatry's Ability to Predict Future
Dangerousness

Politicians and the population at large had high hopes at the time
for psychiatry's expertise in predicting who was likely to re-offend.
David Wittels quoted a Philadelphia psychiatrist as saying,
"Psychopathic personalities can easily be detected early in life by
any psychiatrist. 1 75 Many prominent psychiatrists, however, did not
share this optimism.

In his report for the State of New Jersey, Paul Tappan reported a
consensus among seventy-five prominent psychiatrists that accurate
prediction of future crime was practically impossible. As Dr. J. B.
Gordon, Medical Director of New Jersey State Hospital, put it,
"This would require superhuman intelligence and the gift of
prophecy.''176 Dr. Hilding Bengs, Commissioner of Mental Health
of Pennsylvania, had a similar view: "It is impossible to predict
accurately commissions of serious crimes in a person of certain
tendencies. There are the unpredictable facts of circumstances,
opportunity, and the timely reaction of the person.' 177

These experts' opinions were later tested and proved to be true.
After the U.S. Supreme Court ruled in Baxstrom v. Herold178 that it
was an equal protection violation to commit an individual after his
prison sentence had expired without a judicial determination of
dangerousness, 967 inmates were transferred from Dannemora and
Matteawan high security mental hospitals in New York to regular
civil hospitals where they were widely feared by hospital staff.179

Many of them were subsequently released into the community.
Although psychiatrists had classified all of these individuals as

being at high risk to re-offend and had advised against them being
released, very few actually did. Just 3% (26 of the 967) were
sufficiently violent and were sent back to the maximum security
hospitals. During the four-year follow-up, only 21% were assaultive

175. Wittels, supra note 13, at 30-31.
176. TAPPAN, supra note 51, at 14.
177. Id.
178. Baxstrom v. Herold, 383 U.S. 107, 110 (1966).
179. Henry J. Steadman & Joseph Cocozza, Violence, Mental Illness, and

Preventative Detention: We Can't Predict Who is Dangerous: Lacking Even a
Definition of Dangerousness, We Lock Up Hundreds of Psychiatric Guesses,
PSYCHOLOGY TODAY, Jan. 1975, at 33.
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in either the community or the civil hospital.180 In a sample of 246,
there were sixteen convictions of which two were for felonies.' 81

6. Criticism of the Way Sexual Psychopaths Were Treated: Lack
of Treatment

For many years, states simply did not try and treat sexual
psychopaths. No states had separate facilities for sexual
psychopaths, even though many experts agreed that they should not
be housed with other patients. i82 Although all states except three' 83

called for sexual psychopaths to be housed in mental hospitals, they
received no treatment. As Tappan wrote:

The states that have passed special laws on the sex deviate
do not attempt treatment! The "patients" are kept in bare
custodial confinement. This point is central to the atrocious
policy of those jurisdictions that commit non-criminals and
minor deviates for indefinite periods to mental hospitals
where no therapy is offered . . . . The point should be
stressed that commitment of a sex deviate to a state mental
hospital does not imply clinical treatment. These institutions
lack the space, the personnel, the treatment methods, or even
the desire to handle deviated sex offenders who are non-
psychotic.

184

That began to change after Tappan's New Jersey report was
published in 1950. In 1951, Wisconsin started a sex offender
treatment facility where intensive group therapy, among other
techniques, was offered. 185 Massachusetts and Washington each
started similar projects. 186 In 1950, New Jersey opened a new
research facility. California opened Atascadero State Hospital in
1954 which was specifically created for confining and treating

180. Henry J. Steadman & Joseph Cocozza, Psychiatry, Dangerousness and
the Repetitively Violent Offender, 69 J. CRIM. L. & CRIMINOLOGY 226, 227
(1978).

181. Henry J. Steadman & Gary Keveles, The Community Adjustment and
Criminal Activity of the Baxstrom Patients: 1966-1970, 129 AM. J. PSYCHIATRY
9, 86 (1972).

182. TAPPAN, supra note 51, at 32.
183. Washington specifically stated that sexual psychopaths should be

imprisoned in state correctional institutes. Id. New Jersey and Vermont let the
Commissioner of Institutions decide whether the offender should be housed in a
penal or mental facility. Id.

184. Id. at 15-16.
185. JENKINS, supra note 130, at 89.
186. Id.
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"mentally disordered sex offenders."' 87 Approximately two-thirds of
the 1,414 sexual psychopaths treated at Atascadero between 1954
and 1957 were released, and many were successful at avoiding re-
arrest.18

8

7. Legal Criticisms

The sexual psychopath laws were also criticized by the courts. In
the case of Cross v. Harris discussed above, Chief Judge Bazelon of
the D.C. Court of Appeals gave a damning critique of sexual
psychopath laws. He stated:

All too often courts justify a punitive disposition by looking
to past conduct, while simultaneously ignoring the
procedural requirements or criminal cases by invoking the
false promise of "nonpenal" treatment and rehabilitation.
"Non-criminal" commitments of so-called dangerous
persons have long served as preventative detention, but this
function has been either excused or obscured by the promise
that, while detained, the potential offender will be
rehabilitated by treatment. Notoriously, this promise of
treatment has served only to bring an illusion of benevolence
to what is essentially a warehousing operation for social
misfits.

189

Although the U.S. Supreme Court had upheld Minnesota's
Psychopathic Personality Statute,' 90 it struck down the Colorado Sex
Offenders Act as a violation of due process. 191 Under the Act, a
defendant convicted at trial of certain specified sexual offenses
could be sentenced to an indeterminate sentence of one day to life if
the trial judge believed that the defendant, "if at large, constitutes a
threat of bodily harm to members of the public, or is an habitual
offender and mentally ill."' 192 In making its decision, the trial court
would rely on a psychiatric examination and a written report that
recommended whether the individual should be released or
committed to the Colorado state hospital. 93 The defendant did not
have the right to a hearing to contest these findings.

187. Id.
188. Id.
189. Cross v. Harris, 418 F.2d 1095, 1107 (D.C. Cir. 1969).
190. Minnesota ex rel. Pearson v. Prob. Ct., 309 U.S. 270, 277 (1940).
191. Specht v. Patterson, 386 U.S. 605, 607-08 (1967).
192. Id. at 607 (citing section 1 of the Sex Offenders Act, COLO. REV. STAT.

§§ 39-19-1 (1963)).
193. Specht, 386 U.S. at 607-08.
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The Supreme Court struck down the Sex Offenders Act on the
grounds that it

does not make the commission of a specified crime the basis
for sentencing. It makes one conviction the basis for
commencing another proceeding under another Act to
determine whether a person constitutes a threat of bodily
harm to the public, or is an habitual offender and mentally
ill. That is a new finding of fact . . . that was not an
ingredient of the offense charged. The punishment under the
second Act is criminal punishment even though it is
designed not so much as retribution as it is to keep
individuals from inflicting harm. 194

8. Demise of the Sexual Psychopath Laws

In 1977, the Group for the Advancement of Psychiatry
concluded that the sexual psychopath laws had not met their goals:

First and foremost, sex psychopath and sexual offender
statutes can best be described as approaches that have failed.
... The mere assumption that such a heterogeneous legal

classification ["sex psychopath" or "sexual offender"] could
define treatability and make people amenable to treatment is
not only fallacious; it is startling .... If the assessment of
the statute in terms of achieving certain goals, for whatever
reasons, leads to the conclusion that an experiment has not
been successful, it should be halted.' 95

By the 1990s, sexual psychopath statutes remained in just
thirteen states and the District of Columbia.' 96 Instead of treatment,
sex offenders were now sentenced to lengthy periods of
incarceration for their crimes. 97

194. Id. at 608-09 (citations omitted).
195. W. Lawrence Fitch & Richard James Ortega, Law and the Confinement of

Psychopaths, 18 BEHAV. SC. & L. 663, 666 (2000), available at http://www3.
interscience.wiley.com/cgi-bin/fulltext/76501318/PDFSTART (quoting the 1977
plea for repeal of the special commitment laws by the Group for the Advancement
of Psychiatry).

196. ROXANNE LIEB & ScOTT MATSON, WASH. ST. INST. PUB. POL'Y,
SEXUAL PREDATOR COMMrrMENT LAWS IN THE UNITED STATES: 1998 UPDATE
1-2 (1998), http://www.wsipp.wa.gov/pub.asp?docid=98-09-1101.

197. Id. at 2.
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CONCLUSION

Just as it had motivated the sexual psychopath laws almost half a
century earlier, public outrage spurred the passing of the first
modem sexual violent predator law in 1990. Citizens in the state of
Washington were horrified by a rash of high profile crimes by
convicted sex offenders who had been released from prison.198 After
a particularly horrific crime by a mentally retarded parolee with a
history of kidnapping, rape, and murder, thousands of letters to the
governor flooded in, and public forums were held to address child
sexual assault. In 1990, Washington responded to the mounting
pressure by passing the first sexually violent predator law. 199 The
law ordered the indefinite commitment of sexual violent predators20 0

after they had completed their maximum prison term.2 ° 1

Currently, twenty states have laws calling for the involuntary
civil commitment of sexually violent predators.20 2 These include
Arizona, California, Florida, Illinois, Iowa, Kansas, Massachusetts,
Minnesota, Missouri, Nebraska, New Hampshire, New Jersey, New
York, North Dakota, Pennsylvania, South Carolina, Texas, Virginia,
Washington, and Wisconsin.20 3  By the fall of 2006, 2,694
individuals were committed nationwide pursuant to sexual violent
predator laws ranging in age from 18 to 102.204

These laws are a ddjA vu of the sexual psychopath laws that
occurred before them. Even the criticisms are similar. Psychiatrists
argue that the term "sexually violent predator" is too vague to have
clinical meaning, and scholars question the ability of experts to
predict future dangerousness. Yet, there is one considerable
difference between the laws of the past and those of the present-

198. Locking Up 'Sexual Predators,' A Public Outcry in Washington State
Targeted Repeat Violent Sex Criminals, A New Preventative Law Would Keep
Them in Jail Indefinitely, L.A. TIMES, May 10, 1990, Home Ed. at 2.

199. Michael G. Petrunik, Managing Unacceptable Risk. Sex Offenders,
Community Response, and Social Policy in the United States and Canada, 46
INT'L J. OFFENDER THERAPY COMP. CRIMINOLOGY 483, 492 (2002).

200. To qualify, a person must have at least one prior crime of sexual
violence and must currently suffer from a mental abnormality or personality
disorder such that he is likely to engage in future predatory acts of sexual
violence. WASH. REV. CODE § 71.09.020 (2008).

201. Petrunik, supra note 199, at492.
202. Monica Davey & Abby Goodnough, Doubts Rise as States Hold Sex

Offenders After Prison, N.Y. TIMES, Mar. 4, 2007, at A18. Michael Cooper,
Senate Passes Bill to Detain Sex Offenders After Prison, N.Y.TIMES, Mar. 6,
2007, at B3.

203. Davey and Goodnough, supra note 202, lists all of the above states
except New York because it had not yet passed its sexually violent predator law.

204. Davey & Goodnough, supra note 202.
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the faith in the power of psychiatry to cure deviance. One scholar
wrote that unlike in the past, the primary purpose of the new
legislation was "incapacitative rather than therapeutic. No one has
suggested that these laws reflect a renewed faith in the power of
psychiatry to cure sex offenders. ' 20 5

205. AM. PSYCHIATRIC ASS'N, DANGEROUS SEX OFFENDERS: A TASK FORCE
REPORT 12 (2005).
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